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THE YEAR BOOKS
By Charles J. Kelly of the Denver Bar*
N recent years new interest has been awakened in The Year
Books; historians, lawyers, philologists, students of English
literature and scholars of all kinds have been attracted to
a study of these books, books which have been generally pictured to us as obsolete reports of old law cases.
In Pollock and Maitland's, History of English Law, Vol.
II, page 460, it is written,
"They should be our glory for no other country has anything like them;
they are our disgrace for no other country would have so neglected them."

What are the Year Books? Plowden in the preface to
his commentaries or reports published in 1571 wrote,
"In former times as I have heard on good authority there were four
reporters of our law cases, who were men selected for that purpose, and who
had an annual stipend for their labors in the matter paid by the King of this
Kingdom and they conferred together in drawing up and producing a report.
And their Report by reason of the number of the reporters and their approved
learning carries great authority as it rightly deserves."

Blackstone supplementing Plowden wrote,
"These reports were taken by the prothonotaries or chief scribes of the
court at the expense of the crown, and published annually, hence known as
year books."

Our own Chancellor Kent says:
"The oldest reports extant on the English law are the Year Books,
which consist of eleven parts or volumes written in law French, and extend
from the beginning of the reign of Edward II, to the latter end of the reign
of Henry VIII, a period of about two hundred years."
". .. The great authenticity and accuracy of the Year Books arose
from the manner in which they were composed. There were four reporters
appointed to that duty, and they had a yearly stipend from the crown, and
they used to confer together, and the reports being settled by so many persons
*A paper presented before the Law Club of Denver.

4D

DICTA

of approved diligence and learning carried great credit with them. But so
great have been the changes since the feudal ages, in the character of property,
the business of civil life, and the practice of the courts, that the mass of
curious learning and technical questions contained in the Year Books have
sunk into oblivion; and it will be no cause for regret if that learning be
destined never to be reclaimed. The Year Books have now become nearly
obsolete, and they are valuable only to the antiquary and historian, as a
faithful portrait of ancient customs and manners."

Maitland, writing in latter times (Selden Society's Year
Books, Series Vol. 1, page 17) in answer to his question,
"What has the whole world to put by their side?" said,
"Are they not the earliest reports, systematic reports, continuous reports

of oral debate? In 1500, in 1400, in 1300 (and even before then) English
lawyers were systematically reporting what of interest was said in Court.
Who else in Europe was trying to do the like-to get down on paper or
parchment the shifting argument, the retort, the quip, the expletive? Can
we for example, hear what was said at Constance or Basel as we can hear
what was really said at Westminster long years before the beginning of the
Concilar age?"

Dr. Holdsworth in History of English Law, Vol. II, p.
460, has written,
"There were many mediaeval reports of various kinds, which record
contemporary events. There are no other mediaeval records except the Year
Books which photograph the actual words and actions and idiosyncrasies of
the actors as they were bringing these events to pass.... When we read the
Year Books we think of a human reporter, mainly interested, it is true in
law, but for all that, keenly alive to the exciting incidents of the trial which is
proceeding before his eyes, to judicial wit and criticism and temper, to the
shifts and turns of counsel, to the skilful move or the bungling omission, even
to the repartee and the exclamations which the heat of a hardly contested
fight evoke."

These books contain, then, not alone the reports of cases,
but portray to us in the living language of that time the manners, customs and expressions of the people. They contain,
as one writer says, a treasure trove of knowledge for one interested and equipped to find it when he meets it. These old
manuscripts are scattered all over England; at Cambridge
and Oxford, in the libraries of the Inns of Court and in the

British Museum.

None are to be found in The Public Rec-

ord's Office; all the volumes extant are traceable to private
ownership. As far as is known, the earliest Year Book in
existence is of the 18th year of Edward I (1289-90).
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They are written in Anglo-French or Anglo-Norman.
In those days there were four different dialects spoken in
France-Norman, Picard, Burgundian and French, the language of the Ille De France. These dialects were so widely
different that a Norman looked upon French as a foreign
tongue. Roger Bacon said that,
"What you may quite properly say in the language of the" Picards would
horrify the Burgundians and even the nearer Frenchmen."

Sir Frederick Pollock, though unwilling to commit himself on the question of the written language being AngloFrench or Anglo-Norman, says,
"Historical warrant may be vouched for either usage. The dialogue of
the Exchequer speaks of 'Normanni' in contrast with 'Angli', but in the
earlier documents the men who came over with William the Conqueror's
great lords are called Frenchmen."

What was the purpose of the books? The text books tell
us that they were court rolls intended for the preservation of
the rights of the parties. Maitland was of the opinion that
they were in the nature of student's note books-books in
which students jotted down anything that struck their fancy
and later he wrote that the purpose of them was "science,
jurisprudence and the advancement of learning".
Mr. Wm.Craddock Bolland, M. A., Barrister at Law, a
member of Lincoln's Inn, scholar of Magdalene College,
Cambridge, in 1920 delivered a series of lectures at the University of London. Mr. Bolland also edited from 1910 to
the time of his death in 1927 The Selden Society Edition of
the Year Books. He is well qualified to speak with authority.
He says that the evidence is all against their being used for
the purpose of citation in court, because case law practically
did not exist in those times. If a sergeant wanted to cite a
precedent, he would base it on a personal reminiscence, beginning with such phrase as "I remember". On one occasion
the court said that in its rulings and judgments it was guided
by the circumstances of the individual case before it and not
by precedent. His theory is that as pleading in that day was
not a matter of precision and precedent settled in writing before the parties came into court, but partaking somewhat of
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the nature of a game of chess, the books were written for the
instruction of the sergeants.
Who wrote the Year Books? The text book tells us, they
were written by the chief scribes of the court at the expense
of the crown.
Mr. Bolland says of all the questions in connection with
the Year Books, this is the hardest to answer. And then, in
most convincing fashion he expounds his theory, taking a
whole lecture to do so. He begins by discussing the Plea
Rolls which he says are as necessary for a full understanding
of the Year Books as the Year Books are necessary for the
full understanding of the Plea Rolls. The Plea Roll was
what we know today as the record drawn up for the purpose
of preserving an exact account of the proceeding in court.
Engrossed upon it were the names of the parties to the action,
the plaintiff's statement of his case, the defendant's statement
of his defense, and the pleas upon which both parties rested
their case, the issue left to a jury, the verdict of a jury, and the
judgment of the court. These Rolls were pieces of parchment
about a yard long and ten inches wide. The language in
which they were written was Latin and the script used the
Court hand, a formal hand modeled upon the accepted pattern of writing of that time. The Year Books were written
on parchment, but in the cursive hand. The language used
was Anglo-Norman or Anglo-French, as you will. The record was not burdehed with the plea or arguments of counsel
which were later abandoned by the parties or disallowed by
the court. In the Year Books, however, pleas and arguments
were reported. The record differed widely from the report
in French, each containing matter omitted from the other;
each illustrating the other and neither being complete without the other. The report tells what passed between the
Judges and the lawyers, and the parties in their own words,
while the Plea Rolls speak the language only of the clerk. The
use of parchment in the Rolls was extravagant, while in the
books every effort was made to make a sheet go as far as possible, indicating that the parchment for the books was not
supplied by an official source. Mr. Bolland says that the
generally accepted theory of an official origin of the Year
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Books rests upon the authority of the following words written
by Plowden, in the preface to these Commentaries,
"In former times, as I have- heard on good authority, there were four
reporters of our law cases, who were men selected for that purpose, and who
had an annual stipend for their labors in the matter paid by the King of this
Kingdom, and they conferred together in drawing up and producing a
report. And their report, by reason of the number of the reporters and their
approved learning, carries great authority as it rightly deserves."

Mr. Bolland says,
"Blackstone embroiders and adds to Plowden's original statement without any authority at all, and tells us that these reports were taken by the
prothonotaries, or chief scribes of the court, at the expense of ihe Crown, and
published annually, whence he adds they are known under the denomination
of the Year Books. That is a statement for which there is no authority to be
found anywhere. It is obviously founded on Plowden's words, but it goes
beyond them in the invention of prothonotaries, and the statement that these
reports were published annually, and were therefore called Year Books. As
a matter of fact, they were never referred to as Year Books, but simply the
books."

According to Mr. Bolland, Plowden's statement rested
uppn vague hearsay only and it is not certain that it referred
to the Year Books at all . . . for it is not applicable to the
reports contained in them. . . . Sir Frederick Pollock wrote
(Vol. 29, p. 211 Law Quarterly Review),
"I hold that the legend of the Year Books having an official or even a
semi-official character (which I tried to find credible so long as I could) is
now finally exploded."

Mr. Pike, who, with Mr. Horwood, edited a series of
Year Books known as the Roll Series, was of the opinion that
they had a semi-official origin, i. e., the books were written
by an officer of the Court for his own use or for the use of
others. Mr. Bolland says that the belief of Mr. Pike was
based chiefly on the fact that there is found not infrequently
in the French Year Books extracts from the official Plea Rolls
which extracts could not be made without the knowledge or
consent of the officer who had the custody of the Rolls (The
Rolls were not open for inspection). Mr. Bolland, who had
great regard for Mr. Pike's ability and his learned article says
it does not carry conviction. He says that Mr. Pike does not
suggest any adequate reason why the custodian of the Rolls
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should be put to the expense and trouble of writing these
reports without pay.
Mr. Bolland's theory in substance is that the books were
written, edited and published by a syndicate of lawyers, lawyers who then as now could not make a living at their profession and who, realizing the profits that could be made from
the sale of these books to the Sergeants or attorneys at law,
hired students, juniors or apprentices to take notes of the
proceedings in court. These notes being turned over at the
end of the day to an agent of the syndicate and by the agent
taken to a scriptoria where they were read aloud to the scribes
who extended them.
PRINTED EDITIONS IN THE SUPREME COURT LIBRARY
STATE OF COLORADO

I. Eleven volumes of the Reports of Cases of Edward
the Second with a memorandum of cases heard ifn the Exchequer during the first twenty years of the reign of Edward
the First. Printed by an association of printers in 1678, these
eleven volumes form what are looked upon as the standard
black letter edition of the Year Books and are generally
known as the Vulgate Edition, a name which Maitland is
credited with bestowing upon them. There were none printed
for two hundred years thereafter.
With respect to these printed editions, Mr. Bolland says:
"Of many of these old printed volumes one has only a superficial
knowledge, but on the other hand, many of them, the earlier ones especially,
have been read, and read and studied very carefully, and what is the considered
judgment passed upon them by those whose full competence to judge is acknowledged. 'Those who have attempted to read them,' Maitland wrote,
'well know how bad they are' and he referred to them again as 'that hopeless
mass of corruption that passes as a text of the Year Books.' No one who
knows anything about them will think that Maitland was in the least degree
exaggerating in so speaking of them. The original manuscripts one knows
are corrupt enough, are full of bewildering omissions and blundering perversions and distracting mistakes of all kinds, but what these old printers found
quite bad and more than bad enough, they have still left worse."

II. The Roll Series-The Full
ICLES AND MEMORIALS OF
AND IRELAND DURING THE
In January, 1857, the Master of

Title being CHRONGREAT BRITAIN
MIDDLE AGES.
The Rolls submitted a
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proposal to the Treasury for the publication of materials for
the History of England from the Invasion, of the Romans to
the Reign of Henry, the 8th. As a part of that work, Mr.
Alfred J. Horwood was commisfioned some time before 1863.
Mr. Horwood edited five volumes of the reign of Edward
First, reports of the 20th, 21st, 22nd and 30th to the thirtyfifth years inclusive. At the time of his death, he left unfinished a volume of the 11th year and the first three terms of
the 12th year of Edward III. Mr. Luke Owen Pike succeeded him as editor and completed the gaps between the
18th and 21st years of Edward III and also re-edited and
published the reports of the 17th and 18th years. Mr. Horwood's contribution was a text in fully extended French with
a translation in English. Mr. Pike further contributed by
supplementing wherever possible the report by the corresponding record in the Plea Roll.
III. The Selden Society's Edition.
Maitland was the first editor. He commenced with a
new edition of Edward II. The first volume was published in
1903 which was followed in series by three other volumes.
Mr. Bolland says of Mr. Maitland's work,
"I need not say more about these volumes now than that they fully
reach the standard of Maitland's best work, the standard of absolute excellence. But, I must direct the attention of those who do not know them to
the wonderfully luminous and informing introduction to this first and third
volumes. No words of praise can well be too high for them. In that, to the
first volume he put together what is nothing less than a complete grammar of
the Anglo-Norman language of the earlier Year Books and the French government paid him the great compliment of having this reprinted in a French
translation for the use of school and colleges in France."

IV. The Ames Foundation.
A series of cases tried during the reign of Richard II,
1388-1389. By George F. Driser of the Philadelphia Bar,
Librarian of the Herst Free Library.
What, you may ask, has been gained from a study of
these books that is of interest to us as lawyers? Did you ever
hear of a Bill in Eyre? Bolland, in 1920, said,
"You may search from cover to cover every book on our law and procedure and upon the history of our law and procedure that has been printed

DICTA
more than seven or eight years and not .a word will you find in any of them
about Bills in Eyre."

All knowledge of these bills, he says, had been lost for
over six hundred years because the Year Books of the Genral
Eyre in which it was buried had never been pirinted, or perhaps read. In the olden days ordinary justice was administered in the Court of the Common Bench. The procedure
was by the use of a writ that fitted the particular grievance.
If there-was no writ for that grievance, then the subject was
without remedy. Process in the Common Bench was slow
and not inexpensive, and further, the court sat only at Westminster. Every few years the King sent out his Justices to
hold a general Eyre in every county in the kingdom. These
Justices possessed the King's residual or extraordinary function of causing justice to be done where ordinary means failed.
Arriving at the County Seat, they held court ready to receive
any and all complaints. The Justices inquired into the complaints, bound by none of the shackles which bound them when
trying a case in an ordinary way by writ. They were administering a sort of primeval law, absolute equity. No rules
stood in their way to prevent their finding out the exact truth
of the matter. They did not concern themselves with finding
out what, if any, particular law applied to the matter. They
were there to see that right was done no matter what the law
said. They even interrogated the parties, a thing unknown
to common law process. This equitable jurisdiction of the
Justices in Eyre is earlier than the equitable jurisdiction exercised by the Chancellor or even by the King's Counsel. It
is the very beginning of our English equity.
It is disclosed from a case tried in the reign of Edward
III that the Court might hear the verdict of the jury at a
place other than the court room. It appears that the jury
not being able to agree, the Court went home, but on being
informed that the jurors had agreed, Justice Thorpe took
their verdict in Saint Clement's Church. Afterwards Sergeant Cole objected to the verdict being carried into effect
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because it was not taken at the proper time and place, to which
objection. Chief Justice Scot replied,
"We can take a verdict by candle7light if the jury will not agree; and
if the Court were to move we could take the jurors about with us in carts,
and the Justices of Assize do so."

The year books contain many proverbs and proverbial
sayings. Here is one of the many cited by Bolland: In a
case tried before Chief Justice Metingham in the 15th year of
Edward I's reign, the paternity of a party to the action was
contested. Though it was admitted that he was born within
wedlock it was alleged that his father was not his mother's
husband. But the Chief Justice refused to entertain any such
objection. "Hwo so boleyth myn kyn," he said, "ewere is the
calf myn." (Whoso bulleth my cow, the calf is always mine.)
Many other matters of interest are contained in them, one
of which is that Bolland found from a study of them that our
notion of the statute de donis condicionalibus is all wrong"that the doctrine so universally held and taught for centuries
past, right down to the present time is incorrect."
He cites a case tried in the 5th year of Edward II wherein Chief Justice Bereford held that the statute did not restrain
the heir of the grantee but only the original donee. However,
the Chief Justice said it was the intent of him that drafted the
statute to bind the issue in fee tail to the fourth generation
and he supplied the missing words to give it that effect.

WAR RISK INSURANCE CASES
By Luke J. Kavanaugh of the Denver Bar
N September 2, 1914, Congress established the Bureau
of War Risk Insurance, "to make provisions for the
insurance by the United States of American vessels,
their freight and passage moneys and cargoes against loss or
damage by the risks of war."
October 6, 1917, Congress enlarged the scope of the Bureau in order to give to every commissioned officer and enlisted man, and to every member of the Army, Navy and
Nurse Corps when employed in active service, protection for
himself and his dependents in the form of insurance, without
medical examination. This insurance was granted against the
death or total permanent disability of the persons designated.
The policies were issued in any multiple of $500, not less
than $1,000, and not exceeding $10,000.
Insurance and compensation are entirely different. The
latter provides, briefly, for death or disability resulting from
personal injury suffered, or disease contracted in the military
or naval service on or after April 6, 1917 and before July 2,
1921, or for an aggravation or recurrence of a disability existing prior to examination, acceptance and enlistment for service, when such aggravation was suffered and contracted in,
or such recurrence was caused by, the military or naval service
on or after April 6, 1917 and before July 2, 1921.
A veterain may be totally and permanently disabled for
compensation purposes and not for insurance. Partial disability may have arisen in the service, to become total and
permanent after his policy lapsed. In that event, he is entitled
to compensation but not insurance. Compensation matters do
not reach the courts, except in those extremely rare cases
where there is flagrant abuse of discretion or gross error by
Bureau officials. The decision of the Director upon a right
to compensation claimed under the Act is final and conclusive, and not subject to judicial review, at least unless the
decision is wholly unsupported by evidence, or is wholly dependent upon a question of law, or is purely arbitrary or
capricious. (Silberschein v. U. S. 266 U. S. 221).
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Lawyers as a rule are not employed in compensation cases,
these being handled directly by the Bureau and veteran. Possibly the maximum attorney fee of ten dollars in these cases,
regardless of the work involved, has something to do with
this elimination.
Here is a typical war risk insurance case: The veteran
allowed his Government insurance to lapse in July, 1919. His
physical examination upon discharge showed him in good
condition. Various pains and aches bothered him but he had
to work or starve. He chose the former course and lost one
job after another, working intermittently for several years
until his final collapse. He brings suit to recover for total
and permanent disability incurred while his policy was in
effect, which generally means about the time of discharge.
Before bringing suit he must file what is known as a
"threat letter" or claim, with the Bureau. In this he demands
payment under his policy. In from one to fifteen months the
Bureau answers by declining to pay. Meanwhile, he marks
time. Mere delay by the Bureau in replying to his claim
does' not justify bringing suit upon the ground of laches or
negligence. The "final disagreement", as it is called, must be
obtained first. The courts have held this to be jurisdictional.
The Veterans' Bureau generally does not dispute plaintiff's total disability at the time of trial, but denies that plaintiff
was totally disabled while the policy was in effect, eleven years
before.
Total disability, under the War Risk Insurance Act, is
defined to be "any impairment of mind or body, rendering it
impossible for insured to follow continuously a substantially
gainful occupation without seriously impairing his health, and
that disability is permanent when of such nature as to render
it reasonably certain to continue throughout the lifetime of
the insured." (V. S. v. Eliasson, C.C.A., 20 Fed. (2d) 821.)
Assuming that plaintiff gets to trial eventually, he is likely
to find arrayed against him Government doctors from various
parts of the country. Their mere presence is indicative of
the fact that they will testify that in their opinion plaintiff
was able to work when they examined him. These witnesses
are all experts-from the legal standpoint at least. Also, the
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plaintiff will find all and sundry his letters to the Bureau
written over a period of years.
Why, in 1922 when he tried to reinstate his policy, did
he say he was not totally disabled, when now he says he was
a physical wreck at that time? Why did he sign vocational
training reports galore, stating that he was putting in eight
hours daily learning to be a jeweler, when now it develops
that most of the time he was lying on a couch gasping for
breath? Why, and again and again, why?
Nobody, least of all the wraith-like witness, knows why
he signed anything between hemorrhages. That is, nobody
but the jurors. They seem to understand thoroughly-in Colorado, at least.
Medical experts battle one another, and altogether, the
veteran finds that while in the World War he fought for Uncle
Sam, he now has a little war of his own with his redoubtable
Uncle.
Last year, according to testimony of Veterans' Bureau
officials at a Congressional hearing, there were 690 war risk
insurance cases tried in the Federal District Courts. The
Government won 324. There are probably 150 of these cases
pending in Denver. A dozen law firms handle ninety per
cent. of this litigation in the United States.
In this district the policies sued upon range from $5,000
to $10,000, the average probably being $8,000. Attorney fees
allowed by statute are not to exceed ten per cent. of the total
recovery. From the figures above quoted it may be said that
attorneys' fees are not only contingent, but highly speculative.
In any event, these fees are taken out of the veteran's award,
and paid directly to the attorneys, in a lump sum, on the basis
of $5.75 per month on a $10,000 policy from date of award
to the first payment. Then at $5.75 per month until the total
recoverable amount is paid.
Most of the suits are brought upon the old term policies.
Where these policies were converted or reinstated, numerous
decisions held that plaintiff was estopped to sue on his original
policy. The Congressional Act of July 3, 1930, ended decisions of this sort by providing that except in cases of fraud
and one or two other contingencies, the insured in cases of
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conversion or reinstatement might bring suit on his original
policy by surrendering any subsequent contract or policy.
The recent Act also extended the time for filing insurance
claims against the Government to July 3, 1931, which is the
new period of limitations. Unusual features of these policies
are that all Bureau regulations are a part of the contract, and
statutes affecting the same are also retroactive.
It is estimated that there are five thousand war risk insurance cases pending in Federal courts, a remarkable increase
from three hundred sixty-eight suits at the close of the fiscal
year,'June 30, 1927. The greatest number of policies in force
at one time was about four and one-half million, representing
forty-one billions of dollars in insurance. There are now over
six hundred thousand Government insurance policies in effect,
representing approximately three billions of dollars in insurance.
It will be seen, therefore, that despite criticism of the
Veterans' Bureau, the percentage of cases actually brought is
small.
The boards of appeal which have the last word as to
whether the Bureau will pay claims, have been composed of
attorneys, doctors and Bureau officials. If the Bureau lawyers alone could make the final decisions, the writer believes
that more cases would be paid without trial.
This is insurance litigation, but it is sui generis. Government counsel are always fully prepared. They are armed
with depositions, photostatic copies of the latest decisions not
yet reported, formidable reports with every detail of the plaintiff's past life, and canny medical experts who see for the
plaintiff only a rosy future of health.
All in all, it is small wonder that these trials have made
experts of courts and counsel on both sides.

"WILLING ENTERTAINERS"
By Harold B. Wagner of the Denver Bar
T has often been said that a will speaks as of the death of
the testator, but some of them keep on speaking long after
their authors have passed on. Many of them say strange
and interesting things about the testator, about his attorney,
about his family and about his supposed family, sometimes
accidentally and sometimes intentionally.
A case of technical as well as human interest is that of
Jacob Camenisch, whose will was probated in the County
Court of Arapahoe County. It seems that he was in the habit
of lending money to a lady in whom he was interested, but in
spite of this interest, he was canny enough to take from her
promissory notes secured by mortgages for the amounts of the
various loans. .During the course of these dealings he executed a will in which he gave to the lady fair all of her notes at
that time held by him. The loan business continued, however,
and so did the giving of the notes, which were in the testator's
possession at the time of his death. The surrounding circumstances indicated that the testator desired to give all the notes
to this lady, but she was finally convinced of the legal weakness of her position and paid the notes which had been made
after the execution of the will.
Some wills speak of contrition and attempt to make
amends for some false steps of the testator or of someone else.
For instance, the will of Rufus Clark, No. 13,744, admitted
to probate in the County Court of the City and County of Denver on December 14, 1910, provides, among other things:
"Fourth: I hereby devise and bequeath to 'The Rufus Clark and Wife
Theological and Training School' situate at Shaingay, Sherbro Mission in
West Africa and which school is managed by The Home and Frontier Foreign Mission Society of the Church of the United Brethren in Christ all the
rest and residue of my estate
(Then follow certain administrative provisions)
"Fifth: Prior to the payment of the Fourth bequest herein I direct my
executor to pay as soon as he qualifies as executor, to the Government of the
United States the sum of Thirty-five Hundred Dollars, the same being a sum
of" money I knew a man in 1863 to have then defrauded the United States.
The fact was never reported by me, which I now feel in honor to do."
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The records show that the Theological School received
over $33,000.00, and the legacy to the United States was paid
in full. It is possible that Clark's descendants would have
preferred him to send $3,500.00 to the United States Government during his lifetime.
Fitz-James MacCarthy (whose stories appeared under
the name of "Fitz-Mac") was a Denver newspaper writer
who was characterized by the Supreme Court of Colorado as
follows:
"MacCarthy was of that type of newspaper writers, fast passing, if not
wholly passed, typical of the earlier days of the Golden West. There were
buoyant, cheerful dreamers and prophets, whose enchanting stories enticed
thousands of men and large sums of money westward, and whereby great lonely, rugged and unproductive mountains, and sun-scorched barren plains were
transformed as if by the touch of Aaron's rod, into flowing streams of precious
metals, and fruitful fields of nature's riches. We are indebted largely to these
men for so early a creation of many of our new and prosperous commonwealths.
"Coloradoans will recall the familiar nom de plume of this brilliant
writer. He wrote much of mines and mining camps in Colorado and Nevada.
To him every mining camp was an Eldorado, every mine a bonanza, and every
important strike a glittering jewelry shop."

Fitz-Mac's will seems to have been so optimistic and so
imaginative in tenor that the mere reading of it induced the
Supreme Court to write an opinion in equally flowery language. At the time of his death his net estate amounted to
about $3,500 in actual value. He was the holder of some stock
of the London-Arizona Copper Company, and so great was
his faith in it that he provided specific legacies and annuities
amounting to many times this sum. Five thousand shares of
his Copper stock he left to the City of Denver "to elevate and
sustain the already fine character of the schools." From this
fund the following prizes were to be provided: The FitzMac Primary Teachers' Cash Prizes; The Fitz-Mac School
Flower Cash Prizes; The Fitz-Mac Pupils' Flower Cash
Prizes; The Fitz-Mac Window Box Cash Prizes; and The
Fitz-Mac Pupil-Hero Cash Prizes.
After litigation which terminated in the Supreme Court
of Colorado it was held that a provision in the will that the
executor should buy in any mortgage on the home of his niece,
Mary MacCarthy, not to exceed $5,000., and should sell pjart
of his mining stock for this purpose, made a general charge
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upon the estate, and to this purpose Fitz-Mac's entire estate
was devoted.
Every list of unusual Denver wills should include that of
Fred H. Forrester, whose estate, it has been, said, went to the
dogs. Here is a quotation from it:
"Ninth: Should I be unmarried at the time of my death I give and
bequeath all the balance of my estate ...to the Colorado State Board of Child
and Animal Protection (E. K. Whitehead, Secy. at this date), requesting it to
use the same in perpetuity, in affording relief to hungry, thirsty, abused and
neglected cattle, horses, dogs and cats in Denver and in Colorado at large, and
to use the- income, or the principal at its discretion in prosecuting those who
neglect animals or who abuse them. I request that three (3) iron drinking
fountains for animals be erected in down town Denver, the City of Denver
having been niggardly and selfish in that respect. I especially request that my
dog Shep (if living) be given every care and a good home during his life and
a decent burial upon his passing. Any person may be proud of this dog's
friendship.
"No part of my estate is to be spent upon human beings (except as specifically stated herein) nor upon, or for the so-called Juvenile Court of Denver."

Funeral and burial arrangements occupy an important
place in some wills. That of Mary C. Smith (probated in the
Denver County Court) makes this provision:
"First: It is my earnest desire that under no circumstances shall my
body be embalmed, but it shall be held at least four days after my death, on
ice if necessary, and that my burial be conducted according to the rites of
spiritualism, without any expensive coffin or display, and I particularly ask that
no coffin box be made."

Somewhat similar directions are contained in a letter
from Mary H. Collins to a friend of hers, one Mr. Legge,
though her will is silent in,
this particular respect. This letter
says:
"Dear Mr. Legge.
"I wish to ask a favor of you & it is this-if you should survive me, will
you please see that I am buried out at Fairmount by the side of Ned, and that
some one will mark the date of my birth on the end of the stone under my
name which is already there, to correspond in style of the one on the other end
where Ned's name & dates are.
"The date of my birth was Dec. 8, 1838-was probably brought by a
Loon, instead of the ordinary Stork, as it all happened up in the Adirondack
Mts. New York.
"Another request please, & perhaps I won't bother you any more until
I see you on the 'other side'.
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"Please insist on my being dressed as soon as possible without embalming
& placed in a casket & that closed at once, so no one can see me again.
"Bury me without any ceremony whatever & only your's and the Nichols
family & Mrs. Speck's to attend my journey out to Fairmount & have the undertaker hire some men to carry me."

A will which attracted wide attention is that of Frank C.
Cook, (No. 42,028 in the Denver County Court). Its main
provisions are:
"I, Frank C. Cook being of sound mind and mind and body do hereby
will and bequeath my personal, real estate and other belongings as follows:
"$1000.00 to the Denver Elks Lodge No. 17, Denver, Colo. This
money is to be used in giving entertainments to the members of the Lodge, at
least once a month, until all of this money has been used up.
(Then follow certain other bequests.)
"$1.00 to my so-called son (Whose name, I presume is Frank Cook),
by my first wife, who now lives somewhere in Chicago. I do not consider that
I am the legitimate father of this boy.
HOW TO HANDLE MY FUNERAL
"When I die, the funeral arrangements shall be conducted by the Olinger Mortuary, Denver, Colo.
"I want to be dressed in my evening dress suit, with the Masonic and
Elks pins on both the lapels of my coat, as are now on my coat. My Masonic
apron, that is in a package in my dresser drawer, is to be tied around my
waiste.
"In regards to the contributions of flowers
at my funeral services, I do
not care for a lot of CUT flowers, to be carried out to my grave and to be
ALLOWED TO WITHER AWAY AND DRY UP in a few days, but
I prefer that all flowers be POTTED PLANTS, so that all of them can be
re-planted on my grave.
"If possible, I want Professor Lohman to play the dirge music, when
services are held over my body and such services are to be held in the Elks
Lodge Building.
"If possible, I want to be buried on a SUNDAY and to be taken to the
Elks Lodge for house services and then the Masonic Lodge shall conduct the
services at my grave.
"The music on the march to the cemetery shall be handled by George
Roy the Musician, and shall NOT BE OF THE SOLUMN DIRGE
NATURE, but when the band starts down the street at the head of my funeral procession, I want the band to play LIVELY TWO STEP MUSIC.
The band is to go all the way to the cemetery and to be taken in a bus and to
play the entire time on the trip to the cemetery (of course allowing time for
the musicians to rest). At the grave the solumn music can be played again
during burial services, but when the band leaves the grave, I want them to
again play the lively airs.
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"The cost of this music is to be paid out of my estate and not to be borne
or paid for, by either the Elks or the Masonic Lodge.
"My life has been spent in making a dance floor wax, I have listened to
lively music all of my life, so that in my last days on this earth, as I am being
taken to the cemetery, I want the SAME KIND OF LIVELY MUSIC.
MY MONUMENT
"If possible, I want a monument erected over my grave, that be an exact
duplicate of a can of Cooks Dance Floor Wax, the can measures 3 by 7 inches,
so then I want a granite monument (that will conform to the rules of the
Cemetery) to be made like a can of Cooks Wax to measure 3 by 7 feet, with
a suitable base and my name on it, and if possible to have the engraving on the
face of the monument, to have the same wording as is now on the front of the
face of a can of Cooks Wax.
"Then on top of this round monument, I want a bronze dance couple to
be mounted. The dance couple is to be about 2 feet or so in height.
"From what I understand of the Cemetery Association, they will not
permit a monument of this nature to be erected, for the reason that it would
be considered as an advertisement feature. If such are the conditions and I
cannot be permitted to erect such a mionument over my grave, if possible then
I would prefer that my estate to buy a suitable plot of ground outside or adjoining the cemetery which would then permit of this monument in being
erected.
"The monument to cost not less than $5000.00 and to be deducted from
my holdings, before any other bequests are made.
"I prefer to be buried at Crown Hill Cemetery.
"I herewith attach my name and signature to this will this seventh day
of July, 1927, at Denver, Colorado.
FRANK C. COOK."

On account of the widow's objection, it was impossible
for the executor to carry out the unusual features in the funeral
services. The Cemetery would not permit the erection of the
memorial desired by the testator, and his remains were interred in a mausoleum crypt.
In nearly all of the wills from which I have quoted you
see at least a little of the testator's character shining through.
Many people seem to regard wills as special confidants of their
difficulties and troubles, their hopes and aspirations. Only the
man who dies intestate misses his last opportunity of leaving
the mark of his personality on the public records.

UNCHRISTENED*
HE Editors assume no responsibility for the opinions in
articles appearing in Dicta, except to the extent of
expressing the view, by the fact of publication, that the
subject treated is one which merits attention.
Furthermore, the Editors are execution proof.
Unsolicited manuscripts not accompanied by stamped
and addressed envelopes will be used without giving credit,
and the Editors will not enter into correspondence concerning them. Payment for articles written by those who
stoop to professionalism will be made upon acceptance, without reference to the time of publication.
The poetry section of the Board of Editors conferred at
length with this leetaylorcasey and authorized him to compose a sonnet or ode or hymn, to the five and four barreled
law firms. The irresistible meter of this mellifluous line came
readily to mind:
Pershing, Nye, Tallmadge, Bosworth and Dick,
but the effort died aborning when confronted with this problem:
Grant, Ellis, Shafroth and Toll.
It might fit if you say it thus: Grantellis, Shafroth and
Toll, but we never strain. It was then suggested to the firm
that it improve itself lyrically by having the letter head read,
Ellis, Grant, Shafroth and Toll, but the idea was rejected,
Toll not participating. A second solution, offered without
fee, that the style of the combination be altered to Shetterly,
Johnson, Holland and Toll was declined. Opinion by Toll,
decision en banc.
The poetry section will meet again. The chairman is
toying with the notion of including common or three member
firms.
*With this issue DICTA departs slightly from its hitherto staid deportment and
inaugurates a section dealing with certain Bar matters in a less serious style than has
heretofore been prevalent in its offerings. A name is needed for this section. The
editorial staff, therefore, will award a huge prize to that person who best names
it. Mail your suggestions to the Editor, Capitol Life Building, Denver.
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PATRONIZE THE COLORADO REPORTS

Elliott, J. In the preparation of briefs on this motion
counsel have been very diligent in searching for the decisions
of other States upon this question while entirely overlooking
our own. This is a common fault, especially among the older
members of the bar, whose habits were formed while our
reported decisions were exceedingly limited. But it should
be borne in mind that Colorado now has twelve volumes of
published reports, covering a variety of subjects; and counsel
may save time and aid us materially by citing them whenever
they are pertinent.

Crane v. Farmer, 14 Colo. 295.

IGNORANTIA JURIS NEMINEM EXCUSAT

Campbell, J. If everybody knew the law there would
be, as has been aptly said, no need of courts of appeal, whose
existence shows that sometimes judges themselves may be ignorant of the law. Mesa County Assn. v. McKinley, 81 Colo.

513.
26 district judges can be wrong.
Ibi semper debet fieri triatio ubi juratores meliorem
possunt harbere notitiam.
The statements above while not guaranteed by us, are
from sources we believe to be reliable and upon which we
acted in purchasing. Prospectus filed with Secretary of State.

NOTES ON NEW BOOKS RECEIVED AT
SUPREME COURT LIBRARY*
Cyclopedia of Federal Procedure. By George Foster Longsdorf and Clark A. Nichols.
8 volumes. 1930. Callaghan & Co., Chicago. This excellent work on the subject of
Federal Procedure fills a long-felt need for a comprehensive and practical treatise
of this very complex subject. It is divided into 84 chapters, each of which treats
exhaustively some one branch of the law and procedure of Federal practice. One
volume is devoted exclusively to forms, carefully prepared and arranged to meet
every requirement in this connection. The Encyclopedia will be kept up to date
by a cumulative supplement published at the close of every session of Congress.
Federal Income and Estate Tax Laws, Correlated and Annotated.
4th Ed.
By
Walter E. Barton and Carroll W. Browning. John Byrne & Co., Washington,
D. C. This work compiles and annotated all the federal income and estate tax
laws since 1909, including the excess-profits tax provisions of the Revenue Acts,
the gift tax provisions of the Act of 1924, and relevant provisions of the Revised
Statutes, the Bankruptcy Act, and the Constitution. Court decisions of the Board
of Tax Appeals are cited. It contains a table of cases, an index to the statutes
by section numbers and another by subject matter. This is a very useful work
on the subject.
Search and Seizure. Asher L. Cornelius. The Bobbs-Merrill Co., Indianapolis. 2nd
Ed. 1930. Contains "a presentation in the form of briefs which cover all of the
various phases of the subject together with pertinent forms." In the chapters on
"Forfeiture of Property Seized" and "Entrapment in Prohibition Cases", several
Colorado cases are cited. This is the leading work on the subject.
The Preparation of Wills and Trusts. Daniel S. Remsen. Baker, Voorhis Co., New
York. 2nd Edition, 1930. This is an up-to-date revision of Remsen on Wills,
published in 1907. Due to the recognized ability of the author, and his exhaustive
discussion of the latest cases on the subject this work will prove useful to lawyers
in the preparation of wills and trusts.
Aviation Law. Henry G. Hotchkiss. Baker, Voorhis & Co., New York, 1928, and
United States Aviation Reports (Cited U. S. Av. R.). Edited by Arnold W. Knauth,
Henry G. Hotchkiss and Emory H. Niles, U. S. Aviation Reports, Inc., Baltimore,
1928 to date, in two volumes. If your client is hit by a dropped object, or his
cattle are stampeded, or a claim for indemnity for accident while a passenger in
an airplane or balloon, etc., consult these three volumes for all the State and
Federal legislation; and the decided cases on the subject to date. It is interesting
to note that two of the first reported cases on the subject were Colorado cases
arising in 1910, and both decided by Justice Campbell.
BOOKS RECEIVED
The Constitutional Law of the United States. By Westel Woodbury Willoughby.
Second Edition. Three volumes. Baker, Voorhis & Co., New York.
Our Criminal Courts. By Raymond Moley. Minton Balch & Co., New York.
May It Please the Court. By James M. Beck. Macmillan Co., New York.
A Treatise on Equity. By William F. Walsh. Callaghan & Co., Chicago.
The Law of Insanity.

By George A. Smoot.

Studies in the Law of Corporation Finance.
Co., Chicago.

Vernon Law Book Co., Kansas City.
By Adolph A. Berle, Jr.

Callaghan &

*ErITO's Nor..--It is sometimes convenient to know what recent texts, reports, etc., are available at
the Supreme Court Library, and Mr. Fred Y. Holland, of the Denver Bar, Librarian of the Supreme Court
Library, has kindly consented to supply Dicta monthly with brief notes as to new books received. It is
hoped this service may be beneficial to our readers.

COLORADO SUPREME COURT DECISIONS
(EDITOR'S NoTE.-It is intended to print brief abstracts of the decisions of the
Supreme Court in the issue of Dicta next appearing after the rendition thereof. In the
event of the filing of a petition for rehearing, resulting in any change or modification
of opinion, such will be indicated in later digests.)

NEGOTIABLE INSTRUMENTS-COGNOVIT

NOTES-JUDGMENTS

12,326-JessieBacon Parham
vs. Johnson-Decided October 20, 1930.
Facts.-Plaintiff obtained judgment on a cognovit note
against the defendant. More than one year later, the defendant filed a motion to vacate and set aside the judgment, and
several months after filing this motion, the defendant tendered
an answer for filing in the original action, together with affidavits in support of her motion. Plaintiff then filed a motion
to strike the defendant's motion to vacate, which motion of
the plaintiff was also supported by affidavits. The parties then
agreed to let the matter of setting aside the judgment be determined upon the affidavits which were on file. The affidavits disclosed that the defendant was notified of the judgment
and that no effort was made by her to set it aside until she
realized that there was a possibility of recovering on it. The
court held for the plaintiff, and the defendant alleged error.
Held.-A judgment confessed under warrant of attorney
will be set aside to permit a defense on the merits, where there
is a prima facie good defense and the application to set aside
is made in apt time. Here the motion to set aside was not
made in apt time, so there was no necessity of going into the
merits.
Judgment affirmed.
ON-SET ASIDE WHEN-No.

12,646-Startzell etc. vs.
Bowers et al-DecidedOctober 20, 1930.
Facts.-This was a suit in replevin. The plaintiff and
the defendant, Auto Industrial Corporation, both claim under
chattel mortgages. In a previous suit, the plaintiff's note and
mortgage had been adjudged paid and satisfied. Under this
action, plaintiff had taken possession of the car, and had
REPLEVIN-RIGHT TO BRING-No.
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wrongfully resold it. The defendant recovered judgment
against the plaintiff for $500. The plaintiff alleged error
upon the grounds, mainly, that the judgment: (1) did not
provide for the return of the car to the defendant. (2) was
in favor of both defendants when it should have been in
favor of but one of them. (3) fixed an excessive value on the
property. (4) and that evidence was improperly excluded.
Held.-(l) To permit the plaintiff to return the car,
after more than four months depreciation had been taken from
its value, would be to allow the plaintiff to take advantage
of his own wrong.
(2) The mere fact that the judgment was entered in favor
of both defendants does not prejudice the rights of the plaintiff.
(3) The finding as to the value was based upon conflicting testimony and will not be altered here.
(4) There was no prejudicial error in the record.
Judgment affirmed.
INSURANCE-EVIDENCE-WEIGHT OF-No. 12,586-Western

Assurance Company vs. Lark et al-Decided October 20,
1930.
Facts.-The plaintiffs, W. S. Lark and M. B. Lark, sued
to recover on two insurance policies. W. E. McClung was,
on the face of the policies, the insured. The evidence, however, showed that McClung was really only the trustee for
the benefit of the plaintiffs and the Newton Lumber Company,
to whom the plaintiffs were indebted. Plaintiffs were erecting a building for which the Lumber Company was supplying
the lumber, and arrangements were made with the agent for
the insurance company to assign to McClung the two policies
in question so that, in the event of a loss, the Lumber Company was to receive whatever the plaintiffs owed it, and the
balance was to go to the plaintiffs.
The lower court rendered judgment against the Assurance Company, and in favor of McClung. The Assurance
Company are complaining of the judgment only insofar as it
is in favor of the plaintiffs.
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Held.-The evidence was sufficient to support the finding and the judgment.
Judgment affirmed.
12,699-Heberer vs. Commissioners of Chaffee County et al-Decided November 3,
1930.
Facts.-Heberer, a taxpayer, sued the board of county
commissioners of Chaffee county to enjoin them from performing a contract and to have the contract annulled. One
Matlock, also a taxpayer, intervened.
The contract under dispute was one made by the county
commissioners with the other defendants, whereby the other
defendants were to construct a building suitable for a court
house, and lease the same to the commissioners at a monthly
rental for a period of 25 years. By the contract, the county
was given an option to purchase the property after 10 years.
A demurrer to the complaint and petition of intervention
was sustained, and the plaintiff and intervenor seek a reversal.
Held.-( 1) The contention that the lease creates an indebtedness of about $210,000 in violation of the state constitution (which prohibits an indebtedness of more than 4%
of the taxable property of the county) is unsound in that the
obligation under the lease is payable only from the current
revenues of the county. "If the monthly rentals, together
with all other current expenses, are paid out of the current
revenues, there is no indebtedness incurred for such expenses
within the constitutional inhibition."
(2) The C. L. 8694 prohibits the creation of any liability
unless an appropriation shall have been previously made concerning the expense. The expenditures in question are of a
current nature, to be provided for by annual levy and appropriation. A contract, such as the one in, question, is not invalid
because there is no appropriation for the entire period; it is
sufficient if an appropriation is made each year to cover the
annual payment of that year.
(3) A contract may be good even though its term extends
beyond the time which the present commissioners hold office.
Judgment affirmed.
COUNTIES--CONTRACTS OF-No.
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CONTRACTS-MONEY HAD AND RECEIVED-No. 12,278-The

GreaterService Homebuilders Investment Association et al
vs. A/bright-Decided November 3, 1930.
Facts.-The plaintiff alleged that the defendants received
$1,000 from her which they failed to pay on demand. The
defendants contended that the money was received by them
under the provisions of a written contract. The question,
accordingly presented, was as to whether or not there was a
written con-tract. From a judgment for the plaintiff, the
defendant alleges error.
Held.-Even though there was a writing, the defendants
had not complied with their part of the agreement, nor were
the terms of the so called contract valid or enforceable.
Judgment affirmed.
RECEIVERSHIPS-VALID WHEN-No. 12,683-Denver Motor

Hotel Company vs. National Mortgage and Discount Corporation-DecidedNovember 3, 1930.
Facts.-The Hotel Company seeks a reversal of an order
of the district court appointing a receiver, pending a foreclosure. The evidence clearly showed that the property involved in the action is insufficient to pay the obligations, and
that revenue from the operation of the property had not been
appropriated toward the payment of the mortgage and deed
of trust. The provisions of the deed of trust provided for
the appointment of a receiver in the event of insolvency.
Held.-The provisions of the deed of trust having been
violated, the judgment is affirmed.
Judgment affirmed.
CRIMINAL LAW-EVIDENCE-ADMISSIBILITY OF-No. 12,638

-Moya vs. The People-DecidedOctober 27, 1930.
Facts.-The defendant was convicted of first degree murder, and the death penalty was imposed. The following main
allegations of error were raised: (1) Insufficiency of the evidence. (2) The admission of certain confessions into evidence.
(3) Admission of certain exhibits. (4) The giving of certain
instructions.
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Held.--(1) The facts were undisputed, except as to the
testimony of the defendant to the effect that the killing was
in self-defense. The verdict was amply supported by the
evidence.
(2) The defendant contended that the so called confessions should not have been admitted because it was not shown
that they were made voluntarily. The defendant, however,
testified that they were made voluntarily. This objection is,
therefore, unsound; even though one of the confessions was
unsigned.
(3) It was not error to admit pictures of wounds and
other evidence which tended to arouse the passions of the jury,
provided such evidence is relevant, competent and material.
(4) Objection was made to the instruction bearing on the
credibility of witnesses in that it advised the jury to disregard
the whole or any part of the testimony of one who had sworn
falsely, "except insofar as the same shall have been corroborated by other credible testimony." The court said, "The
phrase should be omitted as valueless under all circumstances
and possibly prejudicial under some." In this case, however,
no prejudice was shown.
Judgment affirmed.
CIVIL

SERVICE

COMMISSION-JURISDICTION

OF-APPEAL

FROM-No. 12,518-State Civil Service Commission et al
vs. Hoag-DecidedNovember 10, 1930.
Facts.-The Civil Service Commission ousted the defendant, Hoag, from his position as a member of the Colorado
Board of Corrections. The portion of the. charge upon which
the judgment of ouster was based was, "That he used his official position as a member of the Board of Correction to further
and promote his own personal, private ends and purposes
* *~." The evidence which the commission contended supported the findings concerned the purchasing of coal by the
defendant. To the judgment of ouster by the Commission,
one commissioner dissented. The district court reversed the
order of ouster and reinstated Hoag. To reverse the district
court, the Commission contended that (1) The district court
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was without jurisdiction. (2) That the evidence was sufficient
to sustain the order of removal.
Held.-(l) "If the evidence at any such hearing is sufficient to justify the Civil Service 'Commission in the exercise
of its discretionary power of removal, the courts are powerless
to interfere with such exercise of discretion. However, where
a complaint has been made that no sufficient evidence was
introduced to support the charges made, the court undoubtedly
has the jurisdiction and power to review such proceedings."
(2) After reviewing the evidence the court, agreeing
with the district court, held that there was no testimony supporting the charges against the defendant.
(3) A public official is presumed to act honestly, faithfully and efficiently and the burden of proving that he has
failed to do so is upon the one who seeks to oust him. Here
the charges made were not proved.
Judgment affirmed.
AGENTS-FUNDS OF PRINCIPAL-DUTY TO SEPARATE-RIGHT
TO SECURE ADVERSE TITLE DENIED-No. 12,449-Gibson

Company vs. Elze et al-Decided November 17, 1930.
Facts.-The plaintiff was the beneficiary under a trust
deed, and this action was instituted for foreclosure and to
cancel a tax certificate held by Lillian T. West, one of the
defendants. The grantors of the trust deed were Mrs. West's
parents and brother, for whom Mrs. West managed the property. The court found that part of the money used in securing the tax certificate was Mrs. West's personally. Vhereupon the court held for the plaintiff, granting the foreclosure
but cancelling the tax certificate only if the plaintiff would
pay to Mrs. West the money which she expended in securing
the tax certificate. To this judgment and decree, the plaintiff
alleged error. The questions presented were: (1) Was the
money expended in securing the tax certificate that of Mrs.
West or was it taken from the receipts of the farm, and (2)
If this was Mrs. West's money, did she have a right to secure
an adverse title.
Held.-(I) When an agent mingles his own funds with
those of his principal, the duty of distinguishing and separat-
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ing such mixed funds devolves upon the agent; and if the
agent fails in this duty, the whole becomes the subject of a
trust for the principal.
(2) Because of the fiduciary relationship which an agent
bears to his principal, such agent can not secure a title adverse
to that of his principal.
Here, the court was unable to determine how much money
was advanced by Mrs. West from her own funds. Accordingly, she is not entitled to receive reimbursement for such
funds.
Judgment reversed.
MUNICIPAL CORPORATIONS-MUNICIPAL LIABILITY-N OTICE

EXCUSED--No. 12265-Denver vs. Taylor-Decided October 6, 1930.
Facts.-Taylor was injured in the municipal auditorium.
The charter provides that before the city and county shall be
liable for damages to any person for injuries upon any of the
streets, avenues, alleys, sidewalks, or other public places, the
person so injured, shall, within sixty days, give notice in writing to the mayor. Although Taylor had not given notice to
the mayor, within the time required by the charter, he brought
suit, alleging negligence, and recovered in the district court.
Plaintiff also alleged that he was physically and mentally incapable of giving notice within the time required by the
charter.
Held.-The charter provision refers only to those public
places which are controlled by the city in its governmental
capacity, and not to those places which it controls in its ministerial or private capacity. The city auditorium "-is not included within the purview of the charter provision under consideration. Therefore, the liability of the city and county for
negligence, is, under the circumstances of this case, to be determined irrespective of the service of notice of injury."
Judgment affirmed.
-WHEN

Mr. Justice Butler, concurring: (On different grounds)
The statutes requiring notice have been given a reason-
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able construction by this court. The court will not impose
upon an injured party the necessity of doing the impossible.
When the injured person is physically or mentally incapable
of giving notice, he need not do so until his incapacity has
been. removed.
Judgment affirmed.

NOTICE
Mr. Rees D. Rees, well known to most of his brother
attorneys of Denver, is a patient in St. Luke's Hospital
recovering from the result of an accident. We feel sure
that he will appreciate calls from his friends of the legal
profession.
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